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STATEMENT OF QUESTIONS PRESENTED 
Jr 
‘nether tt vas not error to deny defendant’s timely 
motion for severcnce for tricl purposes, when tndictment, in three 
counts, cccused defendant of housebrecking ond robbery on September 


23, 1966, and of robbery on November 7, 19366. 


Ir 
JShetner tt vas not error to deny defendant's ‘timely 


motion to suppress evidence ond identification, when tt appears thot 


the arrest (for making major repatrs on a public highway) wos a pre- 


text to get defendant into the precinct ond hold there until he could 


be identified, not in a line-up, by complainant. 
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JURISDICTIONAL STATEMENT 


This ts on appeal from a final order of the United 


States District Court for the District of Columbiv. Tie jurisdiction 


of this Court is ‘invoied under Section 2191, Title 28, United States 
Code. The judgment appealed from is a final judgment within the mecning 
of the aforesaid statutory provision. An oppeal was duly noted and 
perfected within the time limitations provided by the appliceble 


stotutes cnd Rules of this Court. 
STATEMENT OF THE CASE 


Appellant herein was indicted in January, 1967 for the 
crimes of housebreaking and robbery, allegedly occurring on September 
235, 1966, and the crime of robbery, on November 7, 1966. All of the 
crimes were charged to hove been perpetrated agoinst Jumbo Food 
Stores, Inc., cnd their agent, lr. Arthur Tino. Pre-trial motions 
for severance and to suppress evidence were dented, 

Tre first Government vitness, one Arthur Tino, testified 
that on September 23, 1906, he was manager of @ Jumbo Food Store in the 
District of Columbia. Tino scid that on that evening, after he had 
locked up for the night and gone to his cor, he wos anprocahed by tro 
men who drove nim cround for 7 time (in hts car), and the, returning 
t6 the store, forced him to open the store and the sofe, ofter which 
they fled with cash drcuere containing in excess of four thousand 


dollars. The drivers were never recovered, nor the money traced. Tino 


=f 


testified thet tie defendant ucs one of the two men, that he ard seen 
him mony times prior to the September 23 date, os he used to hang 
around the store. He did not tell this latter fect to the police vhen 
he reported the September 25 episode. 
Mr. Pino further testified that early the morning of 


November 7, 1966, before tne store opened for business, it was entered 


by two men, one of whom was veoring c gorilla mcekk, ond the other a 
pendanna over his face. Tino wes cgain required to open the safe, ond 
the thieves fled with 32,280.00. He agains said defendant was one of 
the two men; this time he clcimed he told the police that he recognized 
the robber wearing the bondenna as someone he knev. However, there ts 
no reflection of this in the police reports made at tne time, nor any 
indication that Tino reported that one of tne two robbers vas the same 
man who had participated in the September 23 episode. Another witness 


who had been in the store on November 7 also identified defendant, 


| 
although ne had never seen him before, nor at any time between the 
| 


November 7 robbery and the trial on April 27, 1967. 

“A Det. esley, MPD, testified thot both the above 
uitnesses “tentatively identified the defendant from a group of 
pictures the morning of the November 7 robberi. (The pieture tden- 
tified was one taken of the defendont when ne wes 15 years old; tt 

| 


does not reflect a very conspicuous scar on hts fece, nor wes sucn 0. 


scecr mentioned by either witness in his report. ) Ho warrant was issued. 


On’ November 8, while Det. ‘/esley, in plain clothes, zs 
alone in nis cruiser, he arrested defendant for “making major repzirs 
on a public higiwey*. ilthough a number of people were present and 
assisting, only defendant was crrested. He was taken to the precinct, 


searched, ond, cltnough collaterel was posted for kim, he wos neld ‘for 


cdministrative procedures: until he vas vieved (not in « line-up) dy 


Mr. Tiros Defendamt wos then booked for the robbery of November 7, A 
car title and transfer document were seized from him when ne was first 
brougnt into the precinct, ond these vere loter admitted into evidence, 
over objection. 

At the preliminary h:eoring, here Det. ‘lesley was the 
sole witness, no mention wis made of any chorge other than the one of 
November 7. The'tndictment containing charges relating to both dates 
vas returned in Jonucry. Pre-trial motions to suppress evidence end 
sever the counts’ for purposes of trial vere denied, both preliminarily 
ond at the time of the trial. 

During their deliberations, the jury indicated trat trey 
were unable to agree on tivo of the three comts. They asked tit Mr. 
Tino’s testimony be read to them, cond this was done, over objection. 

The defendcnt rnd his father testified as to his where- 
abouts at the time of the November 7 robbery; defendant testified thet 
he nod von the money for the car purchase gombling. Ee also testified 
that ne lecrned of the September 23 ch-rge so long afterward that he 
could not provide an alibi for it. He denied perticipating in either 


crime. Je was convicted on cll counts and sentenced to thn yecrs. 


STATUTES, TREATIES AND RULES 


Pitle 22, District of Columbia Code, Section 1801: «‘/noever srell, 
either in the night or in the daytime, break ond enter, or enter 
without breaking, ©NYesc.Stores. with intent to breax end carry 
away ony port thereof or ony fixture or any other thing attached 
to or connected with the same, or to commit ny criminal offense 
shall be imprisoned for not more than fifteen yearse* 


Pitle22, District of Columbio Code, Sectton 2901: ‘“iiwever by 
force :and violence, whether against resistance or by sudden or 
stealthy setzure or snatching, or by putting in fear, sholl take 
from the person or immediate actucl possession of another lanything 
of value, is guilty of robbery.” 


Federal Rules of Criminal Procedure, as cmended to July 1 » 19663 
Rule a(a) “Poo or more offenses may be charged in the same indict= 
ment or information in a separate count Sor ecch offense $f the 
offenses charged, whether felonies or misdemecenors or both, are 
of the scme or similar character or are based on tne seme act or 
trensaction or on tvo or more “cts or transactions connected 
together or constituting parts of a common scheme or plan,** 


Federal Rules of Criminal Procedure, do: Rule 14 “If tt appears 
thet a defendant or the government is prejudtced by a jotnder of 
offenses or of defendants in an indiotment or information| or by 
such joinder for trial together, the court may order an election 
or separate trials of counts, grant a severance of defendcnts, or 
provide whatever other eelief justice reqMUiresege. i . o4:°,. * 
Constitution of the United States, Amendment IV: "The right of 
the people to be secure in tnetr persons, houses, papers, and 
effects, cgainst unreasoneble searches and seizures, shall not 
be violated, end no ‘/arrants siall issue, but upon probable 
cause, supported by Oath or affirmations, ond porticularly des- 
cribing the place to be searched, and the persons or things to 

be seized.-* 


STATEMENT OF POINTS 
I 


“Appellant contends thut tt was clear error to deny his 


timely motion to sever tie counts of the indictment, two of whicn re=- 


lated to events occurring on September 25, and one of which related to 


events of November 7, 1966, when there vos neither cllegation or evi- 
dence of « common scheme or transection, and where the jotnder wos 
clearly improper and prejudicicl. 
IT 

‘ppellont contends that it was cleor error to deny his 
motion to suppress evidence, including identification testimony, since 
his arrest was made under circumstances which indicate that tt was 
merely a subterfuge for the purpose of obtaining evidence as to the 


November 7 robbery. 


SUMMARY OF ARGUMENT 

Appellent says thet under the relevant decisions from 
this cnd the Supreme Court, the denial of his motion to sever was 
clearly improper. This is espectally true in view of the very dubious 
identification, made froma picture of him ct 15 years of age, and 
resembling his appecrnce during the relevant period only slightly. fe 
contends that tne evidence on all counts vas not clearly convincing, 
and the trial of both dates together served to reinforce each against 
its orm weaknesses. 

II 

Appellant says tht denial of the motion to suppress 

under the circumstances of this cese vas improper. His arrest for 


imoking major repairs was, he contends, clearly a subterfuge to enable 


the detective to take him to the precinct and hold him. This contention 


ts reinforced by the undisputed fact thot, althougi: a number of people 


present cnd assisting, defendant ws the only person orrested; and that, 


although collateral was posted promptly, he wos not relecsed promptly. 


ARGUMENT 
I 

In tits connection the Court will please read poges 
3-4; 54-55; 395; 417. 

Appellant contends that the joinder of counts in this 
indictment for trial purposes was clearly improper and prejudicicol. He 
vas originally charged with a robbery on November 7, 1966. , He claims 
he wos not advised, and counsel certainly was not avare, tnat anything 
further was pending until the indictment was returned in the latter part 
of Jonucry, ct which time he was indicted not only for the November 7 


episode, but for an alleged housebrecking and robbery on Seppember 23. 


It vould seem tiere is no question but that for tricl 


purposes the instant joinder of offenses folls squarely within the pro- 
nibtttén w.tred by this Court in Drew v. U.Se, 118 U.se App. DC. 11, 
331 Fed. 2d 83. To quote whut counsel regards as tne rel ae language 
in Drew would mean reproducing the entire opinion clmost verbatim, wirich 
seems pointless. Appellant would merely remind the Court that Drev 
involved a joinder quite similar to the instant one, and the Court, find- 
ing this prejudiciol, reversed, with instructions to sever. 

Some of the language from the somewnat more recent Gregory 
case (Gregory Vs. UeSe, 125 U.S. pp. DeCo 140, 369 Ped.2d 185, at 144) 


seems particularly in point in the light of the evidence here, to wits: 
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“Here there vasnot only tre danger of the evidence vit th respect to the 
tvo robberies cumlcting in the jury?s minds tending to prove defendant 
guilty of eccn, but tne evidence as to one of the robberies was so weck 
as to lead one to question its sufficiency to go to the jury. Tims its 
primory usefulness in tits case wos to support tive Government case as to 
the robbery which resulted in the murder.’ Phat this was true in the 
instant case os'vell ts indicated clearly by the note from thejuUry, De 
417, and by an examination of the testimony. 

[re evidence as to the first tvo counts came solely from 
the witness Tino, who ot that time made no identification, nor, although 
the Gefendant had long been a customer and a frequenter of the store, did 
he tel2 the police that eitner of the robbers wos onyone whom he had 
ever seen before. Even after he had made a “tentative identification® 
of the defendant's picture as G 15 yeor old, ne was not show a line-up, 
nor was the second vitness to the November 7 crime. No precausions were 
token to ensure on accurate ond adequate identtfication. The Gregory 
language appears porticularly cppropriate here. It is clear that the 
denger the Court sougnt to guard ageinst in votcing its opinion in 
Kidwell v. UsSe, 38 ipo. DC. Sud, was clearly present here, @.g. “But 
it (joinder) should not be permi tted where the crimes charged are of 
such @ nature that the jury might regard one as corroborative of the 


other, wnen, in fact, no corroboration extsts.* 


' Appellant contends that he was clearly prejudiced by the 


joinder, and asks that the conviction be reversed, cnd the matter re- 


manded »ith appropriate instructions. 
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IT 


In connection vith this argument, tre Court will please 


read pages 129, 131, 134, 140-41, 143, 157, 162, 167-8. 

é{ppellont asserts that tne circumstances surrounding nts 
orrest were such as to tain everything wich followed thereafter. In 
brief, the facts vere that Det. ‘lesley had shown certain pictures to Tino 
and another identifying witness on the morning of the itovember 7 robberye 
These pictures included one of tne defendant cs a 15 yeor old, at which 
time he had not acquired his conspicuous, cl thougir urmenttoned scar. The 
witnesses made what the officer described as a “tentative identification 
but it appears that this was not regarded as enough to justify applying 
for a« warrant for tne defendent?s arrest. : 

On the following evening, while crutsing in plain Clothes, 
alone, /esley sow a crowd around c car, and returned to investigate. He 
testified that defendant was clone in the car; a defense utiness testified 
thet defendené wos in the possenger seat, and he, tire vt ness, was in the 
driverts seat. It is undisputed that there were ¢ number 3 people at 
the scene, attempting to help. ‘/esley placed defendant under arrest for 
“making major repairs on a public highwey.:? (In fact, the cor vos low 
fully perked, and the -major repair’ wos an attempt to attach booster 
cables to start a vec battery. ) No one else present and participating 
in the work cas arrested. Defendent was token to the precinct, booked, 
ond searched. A title and trensfer were seized from him and introduced 


tnto evidence over defendimtts objection. Although collateral was posted 


-ll=- 


promptly, defendent wos held until Tino came dom, sa him in custody 
(not in a line-up), at vhich time he was booked for the November 7 
robbery. ( Vesley testified he vas held after collateral was posted for 
«administrative procedures; a defense witness testified they were told 
he vas being neld for “someone else to talk to him’, ) 

Appellent contends that this “arrest fells squarely under 
the type of procedure prohibited in Mexnignht ve UsSe, 87 US. Appe DeCe 
151, 183 Fed. 241977, and U.S. v. Lefkovitz, 285 UeSe 452, 52 SoC. 420, 


ond other, similar cases. Tne situction in Taglavore ve. Deise, 291 Fed.2d 


262 (9th Circ.) appears especially in point. In thet situation, a police 


offictal, follo ing a narcotics raid, swore out a warrent for a minor 
traffic offense against cppellant; in giving tt to hts officers to be 
served, ne worned them to be on tre book-out for suspected marijuana when 
they ececuted it. .in orrest folloved ond some marijuana was forcibly 
recovered. In reversing the conviction, and ordering the evidence to be 
suppressed, the Court said “/here the orrest ts only a sram or Sront 
being used as an excuse for making a secrch, the arrest ttself and ensuing 
seorch are illegal:*, at p. 265, cases cited. 

To similar effect tis the language of tris Court in Vhite 
De UeSe, 106 US. App. DeCe 246, 271 F.2d 829. ‘Shite vas arrested in 
New Yorks for vagrency, admittedly a device used by N.Y. police to Justify 
searches for suspected narcotics. In suppressing the stolen checks dis- 
closed by this search, this Court pointed out that while the arrest ttself 
was volid under oll tre circumstances, the search and tts products were 


note 


Counsel’s attempts to clarify the situation in this 
respect, out of tre presence of the jury, were objected to by the 
Government, and the objections sustcined, so tinct the record does not 
reflect whether ‘/esley habttuclly made such crrests, and whether tt 
vas in fact either normal or proper to hold defendent ofter the posting 
of collaterel, or wretner the “repair? ttself came within the purview of 
the cited regulation. : 

“hat is clear from tire record is that cl though a number of 


people were present on the scene, either assisting on the works on the 


car, or, according to ‘Jesley, themselves tmpeding tie road, only one 
arrest was made. And that was the crrestof the defendant by Yesley, wi0s 
jurely by coincidence, of course, was the officer to whom, the day before, 
the “tentative identification’ of the defendont as a robber vas made. 
Appellent urges that this arrest was a subterfuge and a. 
sham, and that the resulting search ond identification oe improper ond 


should be suppressed. 
| 


CONCLUSION 
Appellant moves thts Court to reverse nis conaiction, ond 
| 
remonga the case vith instructions to sever the counts of the inidctment, 


and to suppress the evidence and identification. 
| 


Jean F. Doyer, for Appellant by 
Appointment of this Court 
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QUESTIONS PRESENTED 


1. Did two District judges each abuse his discretion 
in denying appellant’s motion to sever two of the three 
charges against him from the third? 

2. Did the trial court err in denying appellant’s mo- 
tion to suppress when the evidence sought to be suppressed 
i was recovered pursuant to an arrest for a violation com- 
mitted in the presence of the arresting officer? 


Counterstatement of the Case 
Statutes and Rule Involved SSE 

Summary of Argument 

Argument: 


I. Neither the judge hearing appellant’s motion to sever 
prior to trial nor the trial judge abused his discretion 
in denying the motions for severance — 


II. Appellant was booked and searched pursuant to a law- 
ful arrest for an offense he committed in the presence 
of the arresting officer _ — 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,162 


GEORGE E. HILL, JR., APPELLANT 
Vv 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In an indictment filed on January 16, 1967, appellant 
was charged in two counts with robbery (22 D.C. Code 
§ 2901) and in one count with housebreaking (22 D.C. Code 
§ 1801). A motion to compel severance of one of the rob- 
bery counts from the other charges was heard and denied 
on March 8, 1967. Trial before District Judge Smith 
began on April 27, 1967. On May 4, 1967, the jury re- 
turned a verdict of guilty as indicted. Pursuant to 18 
U.S.C. §5010(c), appellant was sentenced to imprison- 
ment for ten years on each count, the sentences to run 
concurrently. This appeal ensued. 

At the outset of the trial, appellant’s motion for sev- 
erance was renewed and denied (Tr. 3-4). The Govern- 


(1) 


2 


ment’s first witness, Mr. Arthur G. Tino, testified that 
he was manager of the Jumbo Food store located at 3041 
Naylor Road, S.E. On September 23, 1966, the store 
closed at 9:00 p.m. as it did every evening. Mr. Tino 
was the last one to leave and it was about 9:45 p.m. when 
he walked to his car which was parked nearby. (Tr. 14, 
60.) Noticing that two men were approaching him, he 
hurried to his car and tried to start the motor. The two 
men came up to him, told him not to start the car and 
ordered him to open the door. Mr. Tino complied when 
he observed one of the men point a gun at him. The two 
men entered the vehicle and told him to place his hands 
over his eyes. They had placed their hands over their 
faces. As one of the men held a gun up to Mr. Tino’s 
head, the other drove the car around for about thirty 
minutes and then parked in the rear of the Jumbo store. 
(Tr. 15-17, 57, 61.) Mr. Tino was told to unlock’ the 
alarm system, enter the store and open the safe. One of 
the men was holding a gun at Mr. Tino’s back as they 
got out of the car. Mr. Tino did what he was told and 
he and the two men entered the store through the front 
door. The safe was located in an office built slightly above 
the store floor on a platform. Mr. Tino unlocked the office 
door and one of the men entered with him.: The safe, 
which had an upper and lower door, each of which had 
its own combination lock, was locked. Although there was 
no light turned on in the office, lights left on in other 
parts of the store provided enough light to enable Mr. 
Tino to manipulate the combination locks and open each 
of the safe’s doors. Money in tills from the cash registers 
and food stamps were kept in the top part of the safe. 
A cash box containing money was in the bottom part. 
The robbers took all of the money and the food stamps 
which amounted to approximately four thousand dollars? 


1Mr. Tino testified that he remembered only the man who went 
into the office with him and that at trial he was still under the 
impression that only one robber entered the office (Tr. 55). 


2 The robbers also took the tills and the cash box. Neither these 
jtems nor the money or foodstamps were ever recovered. (Tr. 52.) 
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Mr. Tino was then told to lie down and the robbers fled. 
He called the police immediately. (Tr. 16-24.) 

At the trial, Mr. Tino positively identified appellant as 
the robber who entered the office with him. He stated that 
he had seen appellant in his store on at least a dozen 
prior occasions. (Tr. 24-25, 55-56.) When the police ar- 
rived, Mr. Tino told them that appellant was between 
approximately five feet-ten inches and six feet tall, 
weighed approximately 170 pounds and had a medium 
complexion (Tr. 51-52, 57). 

Mr. Tino testified further that on the morning of No- 
vember 7, 1966, at about 7:30 a.m., he was in his store. 
With him in the store were the porter, the produce man- 
ager and a Mr. Ronald Mitchell was making a bread 
delivery. The store was not open to the public until 9:00 
a.m. (Tr, 25-27.) Mr. Tino was standing in his office* 
when someone told him to open the door. He then saw 
a man wearing a bandana over his mouth and tip of his 
nose pointing a gun at him. Mr. Tino opened the door 
and the man with the gun entered the office. Both doors 
of the safe were open and he demanded that Mr. Tino 
give him all the money. Mr. Tino observed another man 
with a gun standing on the store floor near Mr. Mitchell. 
The robber who entered the office took approximately 
twelve hundred and eighty-five dollars and then fled with 
the other gunman. The hold-up lasted approximately five 
minutes. (Tr. 28-33, 67.) At the trial, Mr. Tino posi- 
tively identified appellant as the robber who entered the 
office and took the money from the safe (Tr. 32). When 
the police arrived, Mr. Tino described appellant as being 
between five feet-ten inches to six feet tall and weighing 
approximately 170 pounds and having a medium com- 
plexion (Tr. 68, 79). He also told the police that the 
same person had robbed him on September 23 and that 


3It was in this same office that the safe was located on Septem- 
ber 28, 1966, the date of the previous robbery. A person standing 
on the store floor can see if anyone is in the office since the par- 
titions that comprise the office walls do not extend to the ceiling. 
(Tr. 63-64.) 
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he recognized him as a result of having seen him often 
in the store on previous occasions (Tr. 68, 71-72). Mr. 
Tino saw appellant at the precinct the following evening 
and identified him as one of the robbers. Appellant was 
asked to repeat the words used by the robber who entered 
the office on November 7, and Mr. Tino said that he 
thought appellant’s voice was the same as that robber’s. 
(Tr. 69-75.) 

Earl Campbell testified that on the morning of Novem- 
ber 7, 1966 at about 7:30 a.m. he was cleaning the floor 
of the store when suddenly he was told to move. He was 
then hit on the head and knocked unconscious by a man 
wearing a gorilla mask. He did not see the robbers enter 
the store and although he did observe one of them in the 
office with Mr. Tino, he could not tell what he looked like. 
(Tr. 80-88.) The Government’s next witness was Mr. 
Ronald Mitchell who stated that on the morning of the 
November 7 robbery he was making a bread delivery to 
the Jumbo Food store. As he walked outside to his truck 
to get some bread a man wearing a bandana which cov- 
ered the bottom part of his face from the nose down came 
up to him, pulled out a gun and told him to get back into 
the store. Another man wearing a gorilla mask and hold- 
ing a gun in his hand came into the store and hit the 
porter on the back of his head when he hesitated in re- 
sponding to one of the robber’s demands. Mr. Mitchell 
observed the man wearing the bandana go straight to the 
manager’s office, stick his gun in the manager’s face and 
demand that he open the door. The manager complied 
and the robber stepped into the office. The other robber 
remained on the store floor. (Tr. 88-86.) At trial Mr. 
Mitchell identified appellant as the robber who wore the 
bandana. He stated that he had never seen either robber 
before the hold-up and had not seen appellant again until 
the trial. At the time of trial, appellant’s hair was the 
same length and had the same straight line in front 
across the forehead as the hair of the robber who wore 
the bandana. Immediately after the robbery, Mr. Mit- 
chell described appellant to the police as being between 
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five feet-ten inches to six feet tall, weighing between 165 
to 185 pounds and having a light-medium complexion. He 
estimated that appellant was in his early twenties. (Tr. 
86-93) .* 

Before the Government called its next witness, George 
R. Wesley, who identified himself as a plainclothesman 
assigned to the Metropolitan Police Department Criminal 
Investigation Division on detail to Number 11 Precinct, 
appellant’s counsel asked for a hearing out of the presence 
of the jury. Counsel for appellant indicated that she 
would object to the receipt in evidence of certain docu- 
ments found on appellant after his arrest on the evening 
following the November 7 robbery. Officer Wesley testi- 
fied at the hearing as appellant’s witness and stated that 
on November 7 he showed photographs to Mr. Tino and 
Mr. Mitchell and each of them, when shown a picture of 
appellant, stated that he looked like one of the robbers. 
He considered these to be “tentative” identifications. (Tr. 
128-129.) No warrant was obtained for appellant’s arrest 
(Tr. 184). Later that same day he took Mr. Tino and 
Mr. Mitchell to the robbery squad office and the case was 
assigned to an officer of that squad (Tr. 133). On the 
following day, Officer Wesley worked the 4 p.m. to 12 
p-m. tour of duty. While riding alone in his police cruiser 
on 2 four-lane, two-way street, Officer Wesley noticed a 
crowd of people standing around a parked, 1959 Cadillac 
automobile. Some of them were standing in the roadway, 
blocking traffic. He saw a breather cap,° some tools in- 
cluding some wrenches, and other parts of the automo- 
bile’s carburetor lying in the lane of traffie adjacent to 
the automobile. The parts and tools were blocking traffic. 
(Tr. 184-138, 153-156.) Officer Wesley turned his car 
around and drove towards the parked car. It was not 
until Officer Wesley got out of his cruiser and approached 
the parked Cadillac that he observed appellant seated 
alone in the car. Prior to this he had recognized no one. 


«Appellant was born July 7, 1947 (Tr. 168, 193-195). 


5A breather cap is part of the carburetor and is 18 inches in 
diameter (Tr. 154). 
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he recognized him as a result of having seen him often 
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ber 7, 1966 at about 7:30 a.m. he was cleaning the floor 
of the store when suddenly he was told to move. He was 
then hit on the head and knocked unconscious by a man 
wearing a gorilla mask. He did not see the robbers enter 
the store and although he did observe one of them in the 
office with Mr. Tino, he could not tell what he looked like. 
(Tr. 80-88.) The Government’s next witness was Mr. 
Ronald Mitchell who stated that on the morning of the 
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observed the man wearing the bandana go straight to the 
manager’s office, stick his gun in the manager’s face and 
demand that he open the door. The manager complied 
and the robber stepped into the office. The other robber 
remained on the store floor. (Tr. 83-86.) At trial Mr. 
Mitchell identified appellant as the robber who wore the 
bandana. He stated that he had never seen either robber 
before the hold-up and had not seen appellant again until 
the trial. At the time of trial, appellant’s hair was the 
same length and had the same straight line in front 
across the forehead as the hair of the robber who wore 
the bandana. Immediately after the robbery, Mr. Mit- 
chell described appellant to the police as being between 
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assigned to the Metropolitan Police Department Criminal 
Investigation Division on detail to Number 11 Precinct, 
appellant’s counsel asked for a hearing out of the presence 
of the jury. Counsel for appellant indicated that she 
would object to the receipt in evidence of certain docu- 
ments found on appellant after his arrest on the evening 
following the November 7 robbery. Officer Wesley testi- 
fied at the hearing as appellant’s witness and stated that 
on November 7 he showed photographs to Mr. Tino and 
Mr. Mitchell and each of them, when shown a picture of 
appellant, stated that he looked like one of the robbers. 
He considered these to be “tentative” identifications. (Tr. 
128-129.) No warrant was obtained for appellant’s arrest 
(Tr. 134). Later that same day he took Mr. Tino and 
Mr. Mitchell to the robbery squad office and the case was 
assigned to an officer of that squad (Tr. 133). On the 
following day, Officer Wesley worked the 4 p.m. to 12 
p.m. tour of duty. While riding alone in his police cruiser 
on 2 four-lane, two-way street, Officer Wesley noticed a 
crowd of people standing around a parked, 1959 Cadillac 
automobile. Some of them were standing in the roadway, 
blocking traffic. He saw a breather cap,® some tools in- 
cluding some wrenches, and other parts of the automo- 
bile’s carburetor lying in the lane of traffic adjacent to 
the automobile. The parts and tools were blocking traffic. 
(Tr. 184-138, 153-156.) Officer Wesley turned his car 
around and drove towards the parked car. It was not 
until Officer Wesley got out of his cruiser and approached 
the parked Cadillac that he observed appellant seated 
alone in the car. Prior to this he had recognized no one. 


+ Appellant was born July 7, 1947 (Tr. 168, 198-195). 


5A breather cap is part of the carburetor and is 18 inches in 
diameter (Tr. 154). 
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(Tr. 155-157.) The officer posed a general question to 
the crowd with respect to who owned the car and who 
was making the repairs on a public road. Appellant re- 
sponded that the car was his and that he was making 
the repairs. Appellant was then arrested and booked for 
making major repairs on a roadway.® (Tr. 136-187.) 
The arrest book for Number 11 Precinct indicates that 
appellant was booked for the traffic violation at 8:20 p.m. 
(Tr. 147-148, 152). Collateral, which was eventually for- 
feited by appellant, was posted by one of appellant’s 
friends (Tr. 141, 164). Appellant was not, however, per- 
mitted to leave. Some of appellant’s friends who had 
come to the precinct after his arrest created confusion 
and interruptions and as a result, Officer Wesley had not 
been able to complete the required administrative proce- 
dures which included preparation of the “line-up” sheet 
and processing of appellant through the identification bu- 
reau.? (Tr. 141-143.) It was apparently during this time 
that Mr. Tino arrived at the precinct and identified ap- 
pellant as one of the robbers.* The arrest book reflects 


6 Officer Wesley was correct in his belief that appellant was com- 
mitting a misdemeanor in his presence. He was mistaken, how- 
ever, in his belief that appellant had violated a police regulation. 
(Tr. 189, 156-157.) Appellant’s conduct violated the Traffic and 
Motor Vehicle Regulations for the District of Columbia, Part I, 
which reads in pertinent part as follows: 


Sec. 81. Parking Car for Certain Purposes Prohibited 


No person shall park a vehicle upon any roadway for the 
principal purpose of: 

(a) +e + 

(b) Greasing, or repairing such vehicle except minor repairs 
necessitated by an emergency. 


A conviction for violation of this regulation can result in a sen- 
tence of imprisonment for ten days, a fine of $800.00, or both. 


7 A person arrested on any charge can be placed in a line-up and 
processed through the police department identification bureau. 
Officer Wesley testified further that it had always been his experi- 
ence that persons arrested for this offense were processed through 
the identification bureau. (Tr. 142-144.) 


8Mr. Tino testified that he went to the precinct that evening 
right after receiving a phone call from Officer Wesley requesting 
him to go to the precinct (Tr. 69). 
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that appellant was booked for robbery at 9:09 p.m. that 
same evening (Tr. 147-148, 152.) 

Immediately after appellant arrived at the precinct he 
was asked to empty his pockets as part of the routine 
booking procedure. Appellant placed on a table two docu- 
ments relating to his title and ownership of the Cadillac. 
He moved to suppress these documents as evidence pri- 
marily on the grounds that they were seized pursuant to 
a “sham” arrest. (Tr. 168.) The trial judge ruled that 
the arrest was valid and denied appellant’s motion® (Tr. 
172). 

Trial in the presence of the jury was resumed and offi- 
cer Wesley testified that at the time he arrested appellant 
on November 8, appellant had in his possession several 
title documents relating to a 1959 Cadillac automobile. 
These papers indicated that appellant had purchased the 
Cadillac the day before for $375.00 which amount appel- 
lant paid in cash. (Tr. 173-178.) The Government then 
rested its case. Appellant’s counsel stated that she moved 


for judgment of acquittal as to each count and renewed 
her motion to sever the charges. Each motion was denied. 
(Tr. 179-180.) 

Officer Wesley was called as appellant’s first witness 
and stated that at the time of appellant’s arrest on No- 
vember 8 he had less than twenty dollars on his person. 


® During the hearing, Richard Gray, a friend of appellant, testi- 
fied that he was seated behind the steering wheel and appellant 
was beside him in the passenger’s seat when Officer Wesley ap- 
proached them. He stated that they had battery trouble, could not 
start the car and were about to use some borrowed “jumper” 
cables to start the car. The breather cap, according to Mr. Gray, 
was in the open trunk of the car. He denied that there were any 
tools or automobile parts in the street. When Officer Wesley ap- 
proached them, they had not yet hooked up the “jumper” cables. 
He stated that none of the persons who were gathered near the 
car were standing in the roadway. (Tr. 160-165, 167.) 

Officer Wesley testified that he saw no jumper cables anywhere 
near the vehicle and that no nearby car was in position to enable 
such an operation to be performed (Tr. 136). Mr. Gray admitted 
that he had been convicted for the offenses of Unauthorized Use of 
a Vehicle, Robbery, Unlawful Entry and Petit Larceny (Tr. 165- 
166). 
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He could not recall if appellant had a mustache or goatee 
when he was arrested but did state that appellant had a 
scar on his face at the time. In response to further ques- 
tions by appellant’s counsel, Officer Wesley stated that on 
November 7, shortly after the robbery, he showed photo- 
graphs to Mr. Tino and Mr. Mitchell. Each “tentatively” 
identified a picture of appellant as being that of one of 
the robbers. The picture was taken four years prior to 
the robbery when appellant was fifteen years old. (Tr. 
186-187, 190-191, 193-195.) The prosecutor then elicited 
from the witness that he showed between 75 and 100 
photographs to Mr. Tino and Mr. Mitchell and that nei- 
ther of them indicated that any photograph other than 
that of appellant was the robber. The “tentative” iden- 
tifications consisted of each man stating that appellant’s 
picture “look[ed] like the one who was the person . . - 
who robbed the Jumbo.” (Tr. 196-198.) Officer Wesley 
showed the photographs to each man separately, neither 
man was near the other during the viewing and Officer 
Wesley did not tell either man which picture the other 
had picked out (Tr. 206). 

George Hill, appellant’s father, testified that on the 
morning of the November 7 robbery appellant was still 
in bed between 7:00 and 7:30 a.m. He stated that his 
wife, appellant, and he lived together in an apartment 
building where he was the janitor. Appellant’s mother 
woke appellant that morning before she went to work but 
appellant did not get out of bed until approximately 3:00 
a.m. Appellant who had no job at the time helped his 
father clean the incinerator that day. (Tr. 217-224.) He 
stated that on November 8 he informed Officer Wesley 
that appellant was in bed at home the previous morning. 
He denied telling Wesley that he didn’t know where ap- 
pellant was on the morning of the robbery. (Tr. 226- 
227.) 


Appellant testified that he did not participate in the 
September 23 robbery of the Jumbo Food store. He stated 
that on November 8 he was informed that he was being 
charged only with the November 7 robbery and that he 
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did not know that he would be charged with the Septem- 
ber 23 robbery until he received his copy of the indict- 
ment which was returned on January 16, 1967. He was 
unable to give an account of his whereabouts on Septem- 
ber 23. (Tr. 246-248.) Appellant stated that he was 
home in bed at the time of the November 7 robbery (Tr. 
246, 303-304). Later that same day, appellant purchased 
the Cadillac automobile for $375.00, which amount he 
paid in cash. Although he had no job at the time of either 
robbery, appellant stated that he was able to pay for the 
car with money he had won gambling. (Tr. 264-276, 250, 
253, 260.) The Cadillac had an automatic transmission 
and appellant stated that he did not know how to drive 
an automobile with a standard, “stick-shift” transmis- 
sion. (Tr. 254-257.) Appellant further stated that he 
was between five feet-nine and five feet-ten inches tall 
and weighed 192 pounds at the time of trial. He admitted 
that he had been gaining weight and that he may have 
weighed as little as 160 pounds during the spring of 1966. 
(Tr. 252-253.) Appellant had a scar on his face since 
1965 and had a mustache and goatee at the time of the 
robberies (Tr. 249). 

After appellant rested his case the Government called 
Mr. Tino in rebuttal. He stated that it was appellant 
who, on September 28, approached his car on the driver’s 
side, pointed a gun at him and told him to move over. 
Appellant got into the car on the driver’s side and jerked 
the car while attempting to start it. Mr. Tino’s car had 
a standard “stick-shift” transmission and appellant cursed 
the car because he couldn’t drive it. (Tr. 311-812.) The 
other robber then moved into the driver’s seat and drove. 
He stated further that when he picked out appellant’s 
photograph on November 7, Mr. Mitchell was nowhere 
near him (Tr. 313-315). 

Officer Wesley testified that on November 8 he told 
appellant that Mr. Tino had identified him as being in- 
volved in both robberies. He stated that appellant’s 


20Qn November 8, appellant was booked for the November 7 
robbery (Tr. 187). Officer Wesley explained that it is general 
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father said that he did not know where appellant was 
at the time the November 7 robbery took place. (Tr. 319- 
320.) Officer Edwin Goodall then testified that he was 
present at Number 11 Precinct on the evening of Novem- 
ber 8 and that he heard Officer Wesley tell appellant that 
he had been identified as being involved in both robberies. 
Officer Wesley specified the times and place of each rob- 
bery. (Tr. 339-840.) Appellant’s counsel then renewed 
“for the record” all previous motions and objections and 
they were denied (Tr. 395). 


STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other goods 
or chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 

Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


practice to book a multiple offender for only one of several serious 
offenses and to let the Grand Jury “pick up” the other offenses 
at the appropriate time (Tr. 332). 
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Rule 8(a), Federal Rules of Criminal Procedure, pro- 
vides: 

Joinder of Offenses. Two or more offenses may be 
charged in the same indictment or information in 2 
separate count for each offense if the offenses charged, 
whether felonies or misdemeanors or both, are of the 
same or similar character or are based on the same 
act or transaction or on two or more acts or trans- 
actions connected together or constituting parts of a 
common scheme or plan. 


SUMMARY OF ARGUMENT 
I 


Appellant has failed to sustain his burden of demon- 
strating that the trial judge and the motion judge before 
him abused their discretion in denying the motion for a 
severance of the charges. The two counts relating to one 
robbery and the one count relating to another robbery 


were properly joined as “similar crimes.” The evidence 
in support of each robbery was strong. Each of the 
crimes was closely connected to the other by time, place, 
and circumstance. The evidence was such that evidence 
of each robbery would have been admissible in a separate 
trial of the other to establish appellant’s identity. Addi- 
tionally, the evidence as to each incident was simple and 
distinct. Appellant has failed to show any prejudice re- 
sulting from the joinder. 


i 


The issue of sham arrests is one for inference to be 
drawn by the fact-finder based upon credibility and de- 
meanor, and the trial judge found, after holding a hear- 
ing on the issue, that the arrest of appellant was valid 
and not a sham. The evidence that supports this finding 
shows that an officer, on routine patrol, observed tools 
and major parts of an automobile’s carburetor lying in 
a lane of traffic next to a parked car. The officer, who 
recognized no one until he approached the car arrested 
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appellant for making major repairs on a public road when 
he learned that the car belonged to appellant and that it 
was he who was making the repairs. As appellant was 
being booked for the traffic offense, the officer recovered 
some documents relating to appellant’s recent purchase 
of a car, which documents appellant sought to suppress 
at trial. There is nothing in the record to indicate “sham” 
with respect to the arrest. Nor was it improper to permit 
appellant to be viewed by the victim of two robberies 
while he was being booked for the traffic offense. 


ARGUMENT 


I. Neither the judge hearing appellant’s motion to sever 
prior to trial nor the trial judge abused his discretion 
in denying the motions for severance. 


(Tr. 24-25, 32, 51-52, 55-57, 68-75, 193-198, 252- 
258, 313-315, 319, 339-340, 407-408) 


Judge Jones, prior to trial, and Judge Smith at trial, 


each denied appellant’s motion to sever the counts of the 
indictment. In the instant case, the joinder of the two 
robbery counts and one housebreaking count was not er- 
ror, let alone plain error affecting substantial rights of 
appellant. Count 1 charged appellant with breaking into 
a Jumbo Food store on September 23, 1966 with intent 
to steal. Count 2 charged that appellant committed rob- 
bery on September 23, 1966 by taking approximately 
$4,000.00 in money which belonged to Jumbo Food Stores, 
Inc. and which was in the possession of Mr. Arthur Tino. 
Count 8 alleged that appellant committed robbery on No- 
vember 7, 1966 by taking approximately $1,280.00 in 
money belonging to Jumbo Food Stores, Inc. which was 
in the possession of the same Mr. Arthur Tino. These 
offenses involve, essentially, hold-ups within six weeks of 
each other of the same store and the taking of money 
owned by the same corporation which was in the custody 
of the same person. The counts are clearly of the same 
or similar character as specified in Rule 8(a), Fed. R. 
Cr. P. The joinder of these offenses was not error. See 
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Gray v. United States, 123 U.S. App. D.C. 89, 856 F.2d 
792 (1966) ; Daly v. United States, 119 U.S. App. D.C. 
353, 342 F.2d 932 (1964), cert. denied, 382 U.S. 858 
(1965). 

Appellant’s fundamental objection to the joinder is that 
the Government’s evidence in support of the two counts 
relating to the September 23 robbery was weak and that 
the jury may have used the evidence adduced in support 
of the November 7 count to convict appellant for the in- 
adequately proven September 23 offense. Appellant’s Br. 
at 9-10. This argument is without merit. 

Firstly, at trial, Mr. Tino positively identified appel- 
lant as the September 23 robber who entered his office, 
stating that he had seen appellant in his store on at least 
a dozen previous occasions. His description of the robber’s 
height, weight and complexion given to the police after 
the robbery substantially matched appellant’s actual de- 
scription. It was appellant who Mr. Tino identified as 
being the robber who approached his car and told him 
to open the door and move over. And it was this same 
man who was unable to drive Mr. Tino’s standard trans- 
mission car just as appellant admitted at trial he was 
unable to do. On November 7 Mr. Tino informed the 
police that the man who entered his office during the sec- 
ond robbery was involved in the first robbery, that he 
recognized him as a result of having seen him in the store 
on numerous previous occasions and on the same day Mr. 
Tino tentatively identified a photograph of appellant as 
being that person. When Mr. Tino saw appellant the 
following evening at the precinct he positively identified 
him as being involved in each of the robberies, (Tr. 24- 
25, 82, 51-52, 55-57, 68-75, 193-198, 252-258, 313-815, 
319, 339-340.) This can hardly be characterized as 
“weak” evidence. Compare Gregory v. United States, 125 
U.S. App. D.C. 140, 369 F.2d 185 (1966). 

Secondly, under the circumstances of this case, evi- 
dence of one of the robberies would have been admissible 
in a separate trial for the other. This Court stated the 
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applicable rule in Drew v. United States, 118 U.S. App. 
D.C. 11, 381 F.2d 85 (1964) as follows: 


If, . . . under the rules relating to other crimes, the 
evidence of each of the crimes on trial would be ad- 
missible in a separate trial for the other, the possi- 
bility of “criminal propensity” prejudice would be in 
no way enlarged by the fact of joinder .. . [I]f the 
facts surrounding the two or more crimes on trial 
show that there is a reasonable probability that the 
same person committed both crimes due to the con- 
currence of unusual and distinctive facts relating to 
the manner in which the crimes were committed, the 
evidence of one would be admissible in the trial of 
the other to prove identity. In such cases the preju- 
dice that might result from the jury’s hearing the 
evidence of the other crime in a joint trial would be 
no different from that possible in separate trials. Id. 
at 16, 331 F.2d at 90 (footnotes omitted). 


After the first robbery, the robbers knew that Mr. Tino 
was the store manager, that his office was located on a 
raised platform in the store and that the safe was located 
in that office. On the occasion of the second robbery, just 
six weeks later, the robber identified as appellant went 
straight to the same office and demanded that Mr. Tino 
open the door even though other persons were present in 
the store. Appellant knew on November 7 that the safe 
which Mr. Tino knew how to open, if necessary, was lo- 
cated in the office on the platform. A gun was carried 
by appellant and he had an accomplice on each occasion. 
Mr. Tino, victim of both robberies, referred to one of the 
November 7 robbers (appellant) as being one of those 
who committed the September 23 robbery. His identifica- 
tion of appellant with respect to the November 7 robbery 
was, in part, stated in terms of his long familiarity with 
appellant and appellant’s involvement in the September 
23 robbery. 

In short, appellant, armed and aided each time by an 
accomplice, robbed the same store and the same manager 
twice in the short span of six weeks. The knowledge of 
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the location of the store’s safe he gained after perpe- 
trating the first robbery enabled him to unhesitatingly 
proceed straight to the right person and location in the 
store during the second robbery. Mr. Tino could hardly 
be called upon at trial to identify appellant as a partici- 
pant in one robbery without referring to his similar par- 
ticipation in the other. We think it clear, therefore, that 
evidence of one offense would have been admissible at a 
separate trial of the other on the issue of identity. See 
Gray v. United States, supra. 

Thirdly, “. . . even [if] the evidence would not have 
been admissible in separate trials, if, from the nature 
of the crimes charged, it appears that the prosecutor 
might be able to present the evidence in such a manner 
that the accused is not confounded in his defense and the 
jury will be able to treat the evidence relevant to each 
charge separately and distinctly, the trial judge need not 
order severance or election at the commencement of the 
trial.” Drew v. United States, supra, at 17-18, 381 F.2d 
at 91-92. In the instant case, the jury could not have 
confused the evidence as to the two hold-ups since the 
evidence as to each incident was simple and distinct. 
Appellant can demonstrate no confusion. Additionally, 
the trial judge was careful to instruct the jury as follows: 


A separate offense is charged in each of the counts 
of the indictment which you are to consider. Each 
offense, and the evidence applicable thereto, should 
be considered separately. The fact that you may find 
the defendant guilty or not guilty on any one count 
of the indictment should not control or influence your 
verdict with respect to any other count or counts of 
the indictment. (Tr. 407-408.) 


It is well settled in this jurisdiction that separate 
crimes may be joined if a defendant can be fairly tried 
on all charges at once. Public policy considerations in 
the administration of justice require that severance be 
denied in the absence of a clear showing of prejudice 
against which the trial court will not be able to afford 
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protection. This determination is in the sound discretion 
of the trial court subject to review only for clear abuse. 
Robinson v. United States, 93 U.S. App. D.C. 347, 349, 
210 F.2d 29, 31 (1954). Appellant has failed to make 
such a showing. 


II. Appellant was booked and searched pursuant to a law- 
ful arrest for an offense he committed in the presence 
of the arresting officer. 


(Tr. 184-187, 141-144, 153-157) 


A police officer has statutory authority to arrest with- 
out a warrant persons committing an offense in his pres- 
ence or view. 4 D.C. Code § 140; Hutcherson v. United 
States, 120 U.S. App. D.C. 274, 345 F.2d at 964, cert. 
denied, 382 U.S. 894 (1965). Of course, a “sham arrest” 
which is used as a pretext to conduct a search for evi- 
dence of another offense cannot validate the search. Tag- 
lavore v. United States, 291 F.2d 262 (9th Cir. 1961). 
But when the issue of “sham arrest” is posed, as it was 
by appellant at trial, it is “one for inference to be drawn 
by the fact-finder based upon credibility and demeanor.” 
Hutcherson, supra, at 282, 345 F.2d 972; Johnson v. 
United States, 125 U.S. App. D.C. 243, 244, 370 F.2d 
489, 490 (1966). This issue of sham arrest was litigated 
at trial and found against appellant. At one stage of the 
trial, the trial judge commented that the arresting officer 
had been a completely candid and fair witness (Tr. 
867) .™ 

The testimony of Officer Wesley, if credited as it was 
by the trial court, showed that a quantity of tools and 
major parts of an automobile’s carburetor were lying in 
a lane of traffic next to a parked car. He also observed 
a crowd of people standing around the car. It was ap- 


11 Upon review by an appellate court the trial court’s findings 
of fact should not be disturbed unless they are “clearly erroneous.” 
Dillane v. United States, D.C. Cir. No. 20,571, decided September 
1, 1967; Jackson v. United States, 122 U.S. App. D.C. $24, 353 F.2d 
862 (1965). 
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parent that someone was making repairs on the vehicle 
and this was a clear violation of a traffic regulation. The 
automobile parts, tools and some of the people were block- 
ing traffic. It was a responsible officer’s duty to investi- 
gate the situation. When Officer Wesley ascertained that 
the vehicle belonged to appellant and that he was making 
the repairs he had the authority to arrest appellant. After 
appellant’s lawful arrest, he was in valid custody and it 
was unquestionably proper to make him empty his pockets 
as part of the routine booking procedure just as it is 
lawful to conduct a contemporaneous search of appellant 
as incident to the arrest. Preston v. United States, 376 
U.S. 364, 367 (1964); Robinson v. United States, 109 
U.S. App. D.C. 22, 288 F.2d 508 (1960). 

Nothing in the record indicated that Officer Wesley 
deliberately planned the arrest as a pretext for assum- 
ing control over appellant. In fact, inasmuch as he did 
not recognize anyone when he saw evidence of repairs 
and first approached the car, any inference in this regard 
is to the contrary. It was not until after he had alighted 
from his own car and walked to where appellant’s car 
was parked that he learned that the car upon which the 
repairs were being made was owned by appellant and that 
it was he who was making the repairs. (Tr. 134-137, 
1538-157.) Nor was there any indication that Officer Wes- 
ley knew that a confrontation with appellant would re- 
veal the documents appellant sought to suppress at trial. 

Appellant’s reliance on Taglavore, supra, is inapposite 
for as this Court noted in Hutcherson, supra, there (re- 
ferring to Taglavore) “it plainly appeared that the offi- 
cers deliberately planned the arrest as a pretext for 
search for marijuana which they believed the defend- 
ant had in his possession. Jd. at 277, 345 F.2d at 967. 
In Taglavore, the traffic violation occurred the night be- 
fore the arrest; appellant there was not stopped then be- 
cause the officer, a member of the vice squad, claimed to 
be busy doing other things. A warrant for appellant’s 
arrest for the traffic violation was given to two other offi- 
cers who were told that there was an excellent chance 
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that appellant would have marijuana cigarettes on his 
person when they arrested him. This combination of delay 
and knowledge that appellant would probably have con- 
traband or incriminating items on his person is not here 
present. 

The fact that Officer Wesley knew that appellant had 
been tentatively identified as a perpetrator of two rob- 
beries in no way invalidates the traffic arrest made while 
he was on routine patrol. As Judge Burger, concurring 
in Hutcherson, supra, wrote: 


When a police officer observes overt criminal conduct 
and makes an arrest, the fact that the officer sus- 
pects other violations not manifest at the time, such 
as illegal possession of narcotics, weapons or stolen 
goods, is totally irrelevant. Id. at 278, 345 F.2d at 
968. 


And once appellant was in lawful custody, it was cer- 
tainly proper, indeed his duty, for Officer Wesley to call 
Mr. Tino to the precinct to view appellant. Appellant 
remained in custody after his collateral was posted only 
because of delays in the routine booking procedures and 
confusion which were occasioned by appellant’s friends 
(Tr. 141-144)” 


12 Nowhere in the record does it appear that appellant moved to 
suppress anything but the title documents as being seized pursuant 
to a sham arrest. For the first time on this appeal, appellant, as an 
apparent afterthought, moves to suppress the precinct identification 
on the grounds that it was facilitated and occasioned by a sham 
arrest. Indeed, at trial, appellant made no objection whatsoever 
to testimony relating to Mr. Tino’s identification of appellant at the 
precinct. Appellant should be foreclosed from now raising this 
issue. Schmerber v. California, 384 U.S. 757, 765 n.9 (1966). 

In any event, if appellant’s arrest was for any reason unlaw- 
ful—and we do not think it was—we do not think testimony relat- 
ing to the pre-trial identification would be inadmissible. Payne v. 
United States, 111 U.S. App. D.C. 94, 294 F.2d 728, cert. denied, 
868 U.S. 883 (1961), presents an analogous situation. Payne was 
identified by his victim while he was being illegally detained con- 
trary to Rule 5(a). Payne claimed that this witness was thereby 
precluded from identifying him in the courtroom. Payne argued, 
as appellant could here, that but for the unlawful detention he 
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Appellant’s real complaint would appear to be that a 
responsible and alert police officer enforced the law as 
to a less serious offense, resulting in discovery of items 
that pointed to his guilt of far more serious offenses, 


could have drifted back into the general populace and not been 
identified at all. This Court rejected that contention, stating: 


* * * The consequence of accepting appellant’s contention 
in the present situation would be that the [witness] would be 
forever precluded from testifying against [the appellant] in 
court, merely because he had complied with the request of the 
Police that he come to police headquarters and had there identi- 
fied [appellant] as the robber. Such a result is unthinkable. The 
suppression of the testimony of the complaining witness is not 
the right way to control the conduct of the police, or to ad- 
vance the administration of justice. The rights of the accused 
in a case like the present are adequately protected when the 
complaining witness takes the stand in open court, for examina- 
tion and cross-examination. (Emphasis supplied) Id. at 98, 
294 F.2d at 727. 


We are not unaware that in Bynum v. United States, 104 U.S. 
App. D.C. 368, 262 F.2d 465 (1958), this Court held that finger- 
prints taken during a period of unlawful arrest were improperly 
admitted at trial. But we think Bynum is a case limited to its facts 
and does not apply to identifications. “[T]o the extent that Bynum 
suggests that a conviction must be reversed because the prosecu- 
tion used illegally obtained evidence even though the same evi- 
dence could have been legally obtained after the violation, it has 
been questioned. See Kennedy v. United States, [122 U.S. App. D.C. 
291, 292 n.3, $53 F.2d 462, 463 n.8 (1965)].” Lewis v. United 
States, —— U.S. App. D.C. —— — 382 F.2d 817, 819 (1967). 
This Court has treated the question presented here as open. 
Cooper v. United States, 118 U.S. App. D.C. 30, 881 F.2d 776 
(1968), cert. denied, 379 U.S. 865 (1964). One court, so far as 
Wwe can determine, has spoken on the question and supports the 
position we urge. In dictum the Court of Appeals for the Ninth 
Circuit said in D’Argento v. United States, 358 F.2d 327, 333 
(1965), cert. denied, 384 U.S. 963 (1966) : 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davi G. BRESS, 
United States Attorney. 
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